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Proposed Reserve Rules Update

On September 6, 1994, a public
hearing was held on the proposed
reserve rules. Sixteen individuals
artended the hearing. Eight persons
submitted oral or written testimony.
Based on the testimony, changes to the
proposed rules are being considered by
the Real Estate Commission.

The proposed rules would amend
the Real Estate Commission’s rules by
adopting a new subchaprer relating
to collection by condominium associa-
tions of replacement reserves for future
major repairs.

For further information, call
586-2646.

Registration Required by January 1, 1995

Condominium associations with
six or more apartments, condominium
managing agents, and condominium
hotel operators are reminded thart state
law requires them to register each year
with the Real Estare Commission.

Registration forms together with
instructions for completing them were
mailed to those previously registered
with the Real Estate Conunission. Un-
registered condominium associations,
condominium managing agents, and
condominium hotel operators may re-
quest forms and instructions by
telephoning 586-2644 (or from the
NeighborlIslands, 1-800-468-4644, ex-
tension 6-2644).

Section 514A-95.1, Hawaii Revised

Statutes, requires thatall condominium

associations with six or more apart-
ments register with the Real Estate
Commission. The section further pro-
vides in pertinent part that: “...Any
association which fails to register as
required by this section or whose regis-
tration is rejected or terminated shall
not have standing to maintain any ac-
tion or proceeding in the courts of this
State undil it 1egisters...”

This means than an unregistered
association does not have standing to
file any lawsuit in any state court, for
example, against an owner to comply
with the bylaws or to pay delinquent
maintenance fees. In addition, an un-
registered association may be subject
to imposition of a late registration fee
or a fine of $10,000 or less.

Gondominium Managing Agent and Condominium Hotel Operalor Regisiration

All registrations as condominium
hotel operators and condominium
managing agents expire on December

31, 1994. Any registrant who does

not successfully renew their registra-
(iOYl ]:l)’ tl]at Ciatc must ccasc OPCraCiOnS

or be subject to disciplinary action.

For condominium managing agents,
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this includes possible conviction of a
misdcmecanor, imprisonment for onc
year or less, a fine of $10,000 or less,
and a civil penalty of $10,000 or less.
For condominium hotel operators, dis-
ciplinary sanctions include a civil
penalty of up to $1,000 for cach vio-
lation or a fine of $25 mulcdplied by
the aggregate number of apartments
utilized as a condominium hotel. Each
month or fraction of a month of non-
compliance shall be deemed a new

and separate violation.
continued on py. 7




Letter from the Chair. . .
] ’

Dear Condominium QOwners,

This past spring, the Legislature passed only one
bill amending Chapter 514, the condominium prop-
erty regime statute. That bill was signed by Governor
‘Waifiee in June and became “ct 77.

The statutory change encourages directors to
{earn more about association governance at associa-
tion expense by purchasing educational materials or
attending seminars.

s a part of §514A4-82(b), this amendment ap-
plies to all condominium associations.

To facilitate attendance at seminars, the Hawaii
Condominium Bulletin has included an educational
events calendar.

‘Due to requests for additional copies of the
bulletin, each registered association will be sent 11
copies of each issue. If a bulletin board is available,
we recommend that a copy he pns!z*(l, In addition. as
we have strongly recommended in the past, a copy or

copies should be placed in a three-ring binder and be

part of the association of apartment owners library of

reference materials for any apartment owner or future
director to review.

I fyou have questions, comments, or sugygestions,
please feel free to write to or call (586-26 46 or from the
Neighbor Islands, 1-800-268-4644, extension o-

2646) the Commission’s condominium specialists.
Very truly yours,

Carol Mon Lee,
Chair, Condominium and

Cooperative ‘Review Committee

(‘Editor’s note: Careful readers fhave doubtless ob-
served that Commissioner Lee is now chair.
Commissioner Micfael Ching of Kauai now serves as

vice-chair.)
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Ask the

Condominium Specialists

\ o’

One of my association’s officers also works as an

y independent contractor for the managing agent

retained by the association. Is this permitted by Chap-
ter 514A?

Section 514A-82(b)(7) states that “An owner

shall not act as an officer of an association and
an employee of the managing agent employed by the
association.” Thus, if a person is not an employee of
a managing agent, then he or she may be eligible to
serve as an Ofﬁcer Of an ﬂSSOCia(iOI'l Served l)y tl'lat
managing agent.

However, distinguishing an independent con-
tractor from an employee is often rigorous and
complex. Moreover, if the officer is also a director,
section 514A-82.4 provides he or she owes a fiduciary

duty to the association.

Now that section 514A-96 no longer permits

® associations of twenty owners or more to waive

the audit, and requires associations to be audited by a

‘public accountant.” Who can be authorized to perform
the audit?

When section 514A-96 was adopred in 1985 (Acr

212), it provided for a cash verification and a
yearly audit by a “certified public accountant.” In 1986,
by Act 96, the word “certified” was deleted so as to
permit “public accountants” as well as “certified public
accountants” to perform the audit.

Public accountants must be registered and certi-
fied public accountants must be licensed, as required
by the public accountancy law, Chapter 466, Hawaii
Revised Statutes.

The public accountancy law, Chapter 466, Hawaii
Revised Statutes requires that public accountants be
registered and certified public accountants be licensed.

1f you have questions, please contact the Board of
Public Accountancy. 1010 Richard Street. Honolulu.
Hawaii 96813.

Finally, managing agents, as real estate licensees,
should always be wary of utilizing or recommending an

unlicensed person.

| /
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n occasion, a condominium owner finds

that he or she cannot attend an associa-

tion meeting. Nevertheless, the owner
may still desire to participate in determining the
outcome of any issues requiring the vote of owners.
Thus, on these occasions, subject to certain condi-
tions, an owner may designate any person to vote on
those issues on the owner’s behalf. The designation
is usually made by the owner giving a “proxy” to that
person. At minimum, the giving of a proxy must
comply with the requirements and procedures set
forth in sections 514A-82(b)(4) and 514A-83.2,
Hawaii Revised Statutes. This reference file pro-
vides a condominium owner with some information

for the valid execution of proxies.

The Nature and Role of Proxies

Condominium owners elect directors to man-
age and govern the affairs of the association on their
behalf. In Hawaii, a good number of owners elect
board members and vote on association issues by
proxy.'! “A proxy is the written aurhorization by
an owner(s) that appoints another person to
represent and vote on bebalf of such owner(s).”?
Not all states allow voting by proxy. Hawaii’s con-
dominium law? does.

Proxies are commonly used in corporate elec-
tions, where a corporate sharcholder appoints
someone to act as their agent (on dheir belall) in
voting their shares of stock. When applied to condo-
minium associations, the apartment owner’sgranting
of a proxy may be said to create an agency whereby
a person or the board votes an owner’s percentage of
an undivided interest in the management and gov-
ernance of the common elements.

Hawaii’s condominium law, Chapter 514A,

Hawaii Revised Statutes, requires that a proxy be
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valid only for the meeting for which itis given and

to any adjournments of that meeting,

Types of Proxies

General and Directed Proxies. There are
two common types of proxies, “general” and
“directed.” A general proxy authorizes the holder,
at an annual or special meeting, to vote on all
items on the agenda and on any other business
matters before the board. See Appendix 12 of the
Board of Directors’ Guide ro Proxies (June 1994)
for sample forms. In contrast, a directed proxy
directs and authorizes the proxy holder to vote in
a certain manner and in accordance with the
express terms of the proxy. See Appendix 13 of
the Board of Directors’ Guide to Proxies (June
1994). The giving of a general proxy requires an
owner to have trust in the holder’s decision
making abilities. Thus, in giving a general proxy,
a condominium owner should take steps to en-
sure that the proxy holder’s positions on the
various agenda items are consistent with the
owner’s intentions and desires.

Sometimes a condominium board requests
that an owner appoint the board as the owner’s
proxy and allow the board to vote on all matters
coming before the meeting. A condominium
owner may honor the request or the owner may
clect o limit dhe proxy to certain items. In so
limiting the proxy, the owner has directed the
proxy. See Appendix 8a of the Board of Directors’
Guide to Proxies (June 1994).

Minimum Requirements for a Valid Proxy
Whether a condominium owner is executing
ageneral or a directed proxy, there are minimum

requirements an owner must follow for its valid
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execution. Part V of the Hawaii condominium
law lists these minimum requirements. Section 514A-
83.2 of the Hawaii condominium law, in particular,
details the standards. This section describes: the
conditions for giving a valid proxy; the duration of
a proxy; the permitted scope of the proxy; who may
be proxy holders; when the board of directors may
be the proxy holder and the procedure an owner
may use to irldicﬂte hOW the prOXY vote ShOLlld be
used by board members; prohibitions against the
use of association funds for soliciting proxies by a
board of director’s officer (except an officer may use
association funds to solicit proxies as an owner?);
and the revocation of proxies.
In general, in order to be valid, a proxy must:
* be delivered either to the secretary of the
association or the managing agent no later
than 4:30 p.m. on the second business day
prior to the date of the meeting to which it
pertains;’ and contain at least the:
® name of the association of apartment
owners,
B date of the meeting of the association of
apartment Owners;
B printed name and signature of the per-
son or persons giving the proxy;
® number of the apartment or apartments
for which the proxy is given;
B printed name of the person or entity to
whom rhe proxy is given; and
B date that the proxy is given. (see Appen-
dix A of the Board of Directors’ Guide to
Proxies (June 1994) for sample proxies).

In addition to these general requirements, for
the valid execution of a proxy, a condominium
owner must meet other additional requirements.
These additional requirements vary depending who
the owner designates as the proxy holder, the

purpose of the proxy, whether the proxy was solic-

ited, and by whom. See Board of Directors’ Guide to
Proxies (June 1994) for a further explanation of

these additional requirements.

Additional Requirements and Proxy Holders

Subject to certain conditions, the law allows
giving a proxy to any person. Owners may desig-
nate other condominium owners, resident
Inanagers, n’lanaging agellts, b()ard mCmbCrS, board
of directors, officers of the board, and any other
individual or entity as proxy holders. These desig-
nations, however, must comply with the general
requirements and procedures set forth in sections
514A-82(b)(4) and 514A-83.2, Hawaii Revised
Statutes. See Appendix B of the Board of Directors’
Guide to Proxies (June 1994)

The Board of Directors as the Proxy Holder —
General Requirements.

When an owner designates the proxy holder as
the board of directors as a whole, the owner must
follow the general procedures set forth in section
514A-83.2 (c) of the Hawaii condominium law.

This section requires the owner to:

* mark or check the box required to be on the
proxy form, thereby indicating that the owner
wishes the vote to be shared with each board
member receiving an equal percentage. If
the owner does not mark the box, then the
owner’s vote will be voted on the basis of the

preference of the majority of the board.

Apparently, the box procedure forces an owner
to act when the owner wishes to disagree with the
majority preference of the board. Inaction allows the
continuation of the starus quo of majariry prefer-
ence; thereby, continuing the presumed support for

the majority of the elected board.
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Proxy Holders for the Election of Board Directors

1) Board members. When a board member

uses association funds to solicit or request
that an owner give a proxy to the board
member and the proxy is for the election or
reelection of board directors, the require-
ments set forth in section 514A-82(b)(4), of
the Hawaii condominium law, must be sat-
isfied. A board member who uses association
funds to solicit proxies is prohibited from
casting the proxy votes received/collected
for the election or reelection of board mem-

bers unless:®

¢ the proxy form specifically authorizes
the board member to vote for the
election or reelection of the board di-
rectors; and

o the board first posts notice of its intent
to solicit proxies in prominent locations
within the project at least 30 days prior

to proxy solicitation.

Ouwners as Proxy Holders. Owners may re-
quest proxies from other owners. Section
514A-82(b)(4) of the Hawaii condominium
law also sets forth procedures to be followed
when the board intends to solicit proxies for
the election of board directors. The section
requires the board to post notice in promi-
nent locations throughout the project that
the board intends to solicit proxies for the
election or reelection of board directors.
Within seven days of the board’s posting the
notice of intent to solicit proxies, an owner
may make a request to participate in the
association’s solicitation. The board must

then mail to all owners, either:

» aproxy form containing the names of all

owners who have requested the use of

association funds for soliciting proxies,
accompanied by statements submitted
by the owners, not to exceed 100 words,
indicating the owners’ qualifications to
serve on the board and reasons for want-

ing to receive proxies; or

* aproxy form, containing no names but,
accompanied by a list of names of all
owners who have requested the use of
association funds for soliciting proxies

and their statements.”

3) Resident managers and managing agents.

(4

~—’

Among other provisions, Section 514A-
82(b)(4), of the Hawaii condominium law,
specifically prohibits resident managers and
managing agents from soliciting any proxies
from condominium owners in associations
which employ or hire them. Should the
managers Or managing agents receive any
proxies, they may not vote the proxies for
any purpose except to establish a quorum.
Thus, for example, a manager or managing
agent cannot cast a proxy vote for the elec-
tion or reelection of board members.

Officers of the board. Section 514A-83.2(d)
of the Hawaii condominium law also pro-
vides limitations and conditions on the use
of proxies by officers of the board. Officers of
the board may be proxy holders, but cannot
use association funds to solicit proxies. How-
ever, the Hawaii condominium law® does
not prevenrt a board officer from participat-
ing as an owner in the association’s

solicitation.

Successor Proxy Holders. Sometimes, for what-

ever reason, a designated proxy holder is unable to

attend the meeting for which the holder is given a

{
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proxy. The Hawaii condominium law appears to
make no specific provision for this situation. Con-
dominium owners should review their association’s
bylaws for a procedure to follow in this situation.
The bylaws may include but are not be limited to:
giving the board authority to declare the proxy
invalid, designating the use for quorum purposes
only; or having the proxy automatically vest in the
board OFdirCCtOrS as the SUCCessor prOXy holder \Vith
the proxy voted with the preference of the majority.
See Appendix 11 of the Board of Directors’ Guide ro
Proxies (June 1994).

A Condominium Owner May Use Assoclation
Funds to Solicit Proxies for Election to the
Board of Directors

Sometimes there is a campaign to amass the

required number of votes to control the outcome
of an election. The costs associated with such a
campaign can be expensive and often cannot be
borne easily by an owner. The Hawaii condo-
minium law provides owners with equal
opportunity to participate in the association’s
solicitation. These access provisions have been

specified at page 5 of this article.

For More Information on Proxies

For additional information about proxies and
sample forms see the Board of Direcrors’ Guide ro
Proxies (June 1994). A copy has been mailed out
to registered condominium associations with this
issue of the Hawaii Condominium Bulletin ad-
dressed to theassociation’s president or designated

contact person.

w
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continued from pg. 1

Associations or owners who trans-
act business with unregistered
condominium hotel operators or un-
1’cg,i5tcrcd managing agents may be
denied access to the Real Estate Recov-
ery Fund. This Fund sometimes provides
restitution for financial losses resulting
from misconduct by real estate licens-

ees. Inaddition, complaints filed against

unregistered condominium managing
agents or unregistered condominium
hotel operators are less likely to be re-
solved to the satisfaction of the
complainant, especially as to restitu-
tion. This is because enforcement often
focuses on the failure to register rather
than on any misconduct by the unregis-

tered party.

New Fees for Condominium Managing Agenis and

Condominium Hotel Operators

Effective July 18, 1994, the following fees are in effect:

Application Fee

Registration Fee

(Non-Refundable)

Condominium Managing Agents

Condominium Hotel Operator:

$50.00 $85.00 (includes $35
fee for Compliance
Resolution Fund)

$50.00 $95.00 (includes $45

fee for Compliance

Resolution Fund)

1994 Legislative Update

The discussion of selected 1994 Acts
in this section of the Hawaii Condo-
minium Bulletin is not and should not
be construed as legal advice. Because
this article summarizes only some of the
changes made by the 1994 Acts, readers
are advised to obtain and read the full
text of the Acts. They are also advised to
seek the services of competent profession-
als should they need answers as ro how
the new law may apply to their particu-
lar circumstance.

During its 1994 session, the Ha-
waii Legislature passed only one bill
amending Chapter 514A, the condo-
minium statute

The statutory change encourages

directors to learn more about their du-

('mmnued on next Ptl(]ﬁ’

condominium and Gooperative Review Committee Holds Hilo Meetings

On Wednesday, November 16,
1994, at 9 o’clock a.m., the Real Estate
Commission’s Condominium and Co-
operative Review Committee met in
Hilo at the Naniloa Hotel’s Sandal-
wood IT meeting room.

Members of the condominium
community were invited to attend and
participateat the public meeting. Mem-
bers of thie Real Estate Commission, the

Commission’s staff, and the staff of the

Hawaii Real Estate Research and Edu-
cation Center were present. The meering

had a set agenda and an open forum.

The Real Estate Commission:

we  Conducts a variety of real estate
related education and research
activities including support for
the Hawaii Real Estate Research
and Education Ccnter at the

University of Hawaii at Manoa

m s involved in condominium gov-
ernance issues

ws  Licenses and regulates the con-
duct of real estate brokers and
salespersons

m  Registers condominium hotel op-
erators, condominium managing
agents, and condominium asso-
ciations

w15 involved in condominium pub

lic reports

Do you have a condominium prohlem? Mediation may be the solution.

To support the condominium statute’s provisions for owner enforcement and association self-governance, the Real Estate

Commission sponsors a mediation program to bring disputing parties together to discuss their condominium problems. The
program is operated through the Neighborhood Justice Center and through Mediation Services of Maui. Specially selected
mediators assist the parties in communicating about the issues, exploring possible solutions, and negotiating mutually acceprable
settlements. Mediators do not impose solutions on parties to a dispute but try to help them reach their own solutions. If necessary,
mediation services are provided on the Neighbor Islands.
On Maul contact
Mediation Services of Maui, Inc.
Cameron Center, 95 Mahalani St 200 North Vineyard Boulevard, Suite 320
Wailuku, Maui. Phone: 244-5744. Honolulu, Hawaii Phone: 521-6767
For further information, call the Commission at 586-2646 (Toll free from the neighbor islands only: 1-800-468-4644, ask for
extension 62646).

For all other islands contact:
Neighborhood Justice Center
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continued from previous page

ties at association expense by purchas-
ing education materials or attending
semninars. All association members will
benefit from board members who re-
ceived training about their duties and
responsibilities.

In particular, the amendment al-
lows directors to expend condominium
association funds, subject to the fol-
lowing provisions:

1) thefundsare nottobedeemed

to be compensation to the

directors;

2) the expenses are for training
and education in topics di-
rectly related to the duties and
responsibilities of directors;

3) the expenses are subject to
disclosure as line items in the
association’s annual operat-
ing budget;

4)  theexpenses mayincludesemi-
nar or conference registration
fees, and education materials

such as books, videos, tapes;

5) expenses may include
economy travel within the state
of Hawaii

Since this change will be codified as

§514A-82(b)(12), this amendment ap-

plies to all condominium associations.

(HB 2460-94, HD 1, SD 1, SSCR

2732, HSCR 692-94, Act 77, Effective

June 7, 1994)

[Summaries are excerpted or adapted from

Digest of Bills Passed by the Seventeenth

Legislature, Regular Session of 1994, Leg-

islative Reference Bureau.)

Education Galendar

This listing reports the availability of some condominium governance related events. The Hawaii Real Estate
Commission and the Hawaii Real Estate Research and Education Center express no opinion about the quality
or content of any event which they do not sponsor; neither should the listing be construed as an endorsement or
sponsorship ot any event by the Hawail Real kstate Commission or the Hawaii Real Estate Research and
Education Center, unless expressly indicated. interested parties are advised to conduct their own investigation
and formulate their own opinion about these matters. Participants are advised that courses are subject to change,
please check directly with the provider about the specifics of a particular event.

Date Time
12/3/94
1/11/95
1/12/95 11:30-1:30

8:30 - 4:30 ABC’s — A Basic Course tfor
Association Leaders

Annual Meetings Luncheon Workshop

Membership Meeting

Course Title

Speaker(s): TBA
Luncheon Cost: $16.00

For full information on the above-listed courses, please call the provider

Location Provider
Japanese Cultural Center CAl
Oahu
To Be Determined CAl
Hale Koa Hotel, Oahu HCAAO

Provider

CAl - Community Associations Institute
Hawaii Chapter

HCAAQ —~ Hawaii Council of Associations of

Apartment Owners

HREREC — Hawaii Real Estate Research
& Education Center

IREM — Institute of Real Estate Management
Hawaii Chapter No. 34
SMCC -  South Maui Condominium Council

UH-SBMP- Small Business Management Program

University of Hawaii
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Phone

531-6836 (Oahu)

533-2520 (Oahu)

956-7892 (Oahu)

737-4000 (Oahu)

879-2758 (Maui)

956-7363 (Oahu)

Address

P.0O. Box 976, Honolulu, Hi 96808

G77 Ala Moana Divd., Suite 701, Honoiulu, HI 96813

2404 Maile Way B-201, Honolulu, Hi 96822

1136 12th Ave., Suite 220, Honolulu, Hi 96816

P.O. Box 647, Kihei, HI 98753

2404 Maile Way, Room A-202, Honolulu, HI 98822
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